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INTRODUCTION

The Real Estate Agent should be reminded that in the sale of land it will be necessary
to ensure that the parties have capacity to contract. This requirement can cause
difficulties when the “vendor” is acting in a representative capacity.

In this short paper brief reference will be made to the most common areas of difficulty
namely: :

Mortgagee sales

Sales under a power of attorney

Sales by executors

Sales by Corporations

Sales to and by infants

The Sales Agency Agreement
= —

Mortgagee Sales
Although the principal liability is upon the lender to ensure that the right to exercise
the power of sale has arisen it is prudent for the agent to make initial inquiries to
ensure that the proper notices of breach have been given and to ensure that that written
notice of breach has been followed by the notice of sale.
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Preliminary inquiries should be made of the mortgagee to ensure that the notices have
been sent by ordinary mail to the last known address of the mortgagor.

A favourite tactic these days to thwart the mortgagee sale is for the registered
proprietor to caveat the title a few days prior to the sale. A decision needs to be made
at this stage as to whether the sale is postponed while proceedings warning the caveat
are instituted or whether the sale should proceed but with an announcement as to the
lodgement of the caveat.

Ifall1sin order the mortgagee s1gns the Agency with the “Vendor” clause reading as
follows:

A. “The ‘Vendor’ ~ Quick Fix Money Lenders Ltd. a.c.n. 007 234 123 of 24
Grenfell St. Adelaide as mortgagee under and by virtue
of the power conferred in Registered Mortgage
No..ooeeeee Bill Smith “Mortgagor”

Sales under a Power of Attorney

A power of attorney is a document that gives a person ( called the donee ) the power
to act on behalf of the person or company who gives the power. The major act that
regulates powers of attorney is the Powers of Attorney & Agency Act 1984.

There are really three types of “Powers of Attorney”
e A specific power of attorney
o A general power of attorney




e An enduring power of attorney ( &9‘ S—Lo-cl ASA P)

—
The “Specific power of Attorney” are not commonly found these days but can be
identified by the fact that they are not headed “General Power of Attorney” or
“Enduring Power of Attorney” or those words do not appear in the appointment clause
of the document as is required by Section 5 or 6 of the Act for the creation of the other
two types. With these it is most important that the document be carefully read to
ensure that the “Attorney” is granted the power to sell Real Estate, sign the contract of
sale and the conveyance of sale.

A “General Power of Attorney” can be identified from the heading or from the
granting clause. Two factors need to be considered here. The first is to read the
document and make sure that their are no limitations init relating to the sale of real
estate. The second is to inquire that the “Donor” is still alive and has not become
mentally incapable of managing their own affairs nor has cancelled the power.

The only requirement to consider with an “Enduring Power of Attorney” is to ensure
that the “Donor” is still alive and has not cancelled the “Power”.

If the power is to be used for the purpose of transferring an interest in land then it must
be in a form which allows for lodgement at the Lands Titles Office and must be lodged
at the L.T.O. prior to the transfer taking effect. Section 155 Real Property Act the
original and duplicate are stamped the original being returned to the lodging party.

You should sight the original place a pilotocopy with the agency agreement and if the
power has been granted some: n the photocopy the following

clause,
e the appointee declare that the donor is alive and has not cancelled this
wer of attorney” ' o heve kb S ls*\(’f/

Finally you should check that if there are more than one “Attorneys” do all need to
give authority or is it any one of them or in some cases any two of them.

The Agency should read as follows:

A. “The Vendor” Biil Smith of 26 Palmerston Rd Unley 5061 ( Enduring
Power of Attorney No 8765432 granted to Matilda
~ Smith 28/7/96 copy attached )

Matilda signs Bill Smith in the signing clause and then her own signature follows with

the following clause A VT NG
“ Signed by Matilda Smith of 40 Paradise Rd. Paradise 5032 asﬁtorney for
Bill Smith”

Sales by Executors




Upon the death of the Rewmsteral Proprictor the Agency Apreement is auLomatically
cancelled by operation of lew.

If the property is held as Joinl Tenants then apgain by operation of law and the doctrine
of “Survivorship” the property passes ( wpon note of death ) to the surviver. Provided
the survivaor has signed the apency agreement no prablem is encountesed. Tf the
aroperly is not held as joint tenants then the only party capable of giving inatructions
after thes death of the propristor is the executor of the will, This power does nol arize
until probate of thy will has been grantel and the appointment sealed by the Suprems
(ourl, The actual transfor of land cannot be efected woil the land his been transtorred
imte the names of the executors ( The Trensmission Application ) which must be
accompanicd by 1 sealed copy of the prant of probete.

An Agent who takes instructions prior to the grant ol probate runs the risk that the
Will may be challenzed a5 defetive or that there is » later disposition which should
tales priority, Perhaps the nominated execitor will refise Lo accept the sppeintment all
of which wiil canse delays in the grant.

TF 1he proprietar has died without a will there will have to be an application to the
Supreme Court for the eppointment vf an administrator ol the estate under Letters of
Administration which will then accampany a Transmission Application and the
property will go into the name of the *Administrarer”. The propeity of the deceased
will follow the stamtary males set out in Pact LLLA of the Act,

The Agengy should read as follows:

A “Vandor® Muatilda Smith a5 the Executor of the Espate ol Bill Somth {
Deeased ) pursnant to g grant ol prabate dated 2849707~

o mlmd, ple A Lraad df Preelade :
If the exeoutor 15 one ol the sxecutor company entities that cxist then they may sign in

lhe normal company manner ( see later } or m(ylﬁ_:?::iimes haEE._:ﬁs-{ vz, with Pubhe
Trustee ) & letter of nstrictons will came signed by fhe Trust officer.
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Sinee Tanuary 1984 all compsnies in Anscralia have had Tull contrzctual cepacity and
can bay and sell real cstats just as any ordinary individual can.

Aocouple of points to walch are;

& Ifthe company was incorporated prior to 1984 and it is purchasing then it would
be prudent o checl that the company has capacity n its “@EE‘ES claua_?}ﬁ"‘ ity the
“Memorandum of Associalion” to purchase L. HET

» hiake sure that the ACN number appears immediately atter the name as it forms

art of the name by virtue of Ihe Corporations Law‘ﬁ'kmbag Pty Lid ACHTIOT
73456)

The company can sign in 4 number of ways: 3
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e There may be a property officer who holds a “Power of Attorney” in which case ~—

the signing is effected as described above.

“Bill Smith for and on behalf of Ratbag Pty Ltd ACN 007 123456”
If this method is used a letter from Ratbag Pty Ltd should be obtained
confirming the right of Bill Smith to sign documents on the Company’s”
behalf. Often that letter will be itself signed by Bill Smith BUT the effect is that
the letter will bind the company as a result of section 164 (3) of the Corporations
Law.
o The Company may sign by its company seal in which case the signing clause will
need to be amended to read:
“The Common Seal of Ratbag Pty Ltd ACN 007 123456 was affixed this 28th
day of March 1997 in accordance with the Memorandum and Articles of the
company and iz the presence of
............................ Director.....................Director/Secretary”

With single shareholder/director companies the last section can be changed to
read ....oooocvieeninnn, Single Shareholder/director

Sales by Infants

Under the Real Property Act an infant ( someone under 18yrs of Age ) lacks the
capacity to sell Real Estate and a Guardian for the purposes of the Real Property Act
must be appointed by the Supreme Court. It is not sufficient for the parent to simply
sign for them. This is a complicated procedure and can delay the listing of the property
for some time.

The Contract of Sale
—— >

Mortgagee Sales

The agent must ensure that he/she has taken all steps to ensure that the rights of the
mortgagor have not been recklessly prejudiced BUT there is no obligation to ensure
that the best price possible has been obtained Forsyth v Blundell. Having said this
there are some elementary steps which the agent should take to protect themselves
against a claim of wilful neglect.

Obtain a competent and fair valuation.

Allow a regsonable time for advertising the property

Carry out a modest but acceptable marketing plan.

Maximise the potential of the property within a reasonable time frame i.e. if there
are interested tenants organise the lease prior to sale ( commercial properties ).
Ensure that the sale is by auction and that the auction is video recorded or taped.
o Neither the Mortgagee nor their nominee should purchase the property.

-—

. bed above | Mo toolbns
e There may be a director who signs in which case the following would occur: —
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The conlract should read as follows:

AMWendor”  Ouick Fix Money Lenders Lid acn 007 [23455 of 24 Grenfell
St Adelaida 3000 28 margages under znd by vire of the
provirer costained in Mortgage Moo .. ... ( Bill Smith

TR b )

In adelitiom to tha ﬂhmre@he following classs should be included:
“The parties to this conleact agree that if prior to the sectlement date zoy
irraenlarity iz discovered in the exercise of the power ol sale by the vendor
under the Mortgage referred to in Schedule A of this contract OR if any person
by caveat or otherwise claims an interest in the land which in the opinion of
the vendor will prevent or delay the vendor transferring poad Litle in the land
te the purchaser then the vendor mav issue a written notice of termination to
the purchaser setiing out the cause of any such delay or prevention and
relurn to the purchaser any deposit paid hereunder and upon such remimm this
sontract is tecminated snd neither party shall have any claim against the atler
ar the Agenl in respoct af amy matter arising under this contract,”

Contracts Under 1 Power of Attorney

The zame procedure is [ollowed n the contract as was followed in the Sales Agsncy
Agreemertt both as to the descnoption of the “Vendor™ and ay to the manner of the
sigming of the execation clause, A photocopy of the zcaled power iz attached to the
Comilrat,

Contracts hy Fxecutors

Apum the seme procedure 3 followerd in the contract as was tollowed in Lhe Sales
agency Apreement hoth gs 1o the descroprion of the *“Vendor™ and as to the maoner of
the siuming of the execulion classe, Tn Ff € Qrod of Peolbote,
(I contrary th the earlier adwice the aafe has teken placs priar te the grant of probate
them e contfEel should contain the followine clause in B2 of the contract;
“The vendor declares and lhe purchazer acknowledpes that the vendor i
entitled to bo registered as the proprietor of an estate in fee simple in the aid
fand as the execuior pursuant to the last will and testament of Bill Smich who
died om the 25th day of March 1997
The parties agree that this cantract is subject to the repistration of the
transmission by death of the land in consequence of the death of the said
decessed m favour of the vendor on or before the ... .. davof........ 1999
And the parties further agree that in the cvemt that the transmission by death is
not registared by the Gl AR 1997 this contract shall upon either
party aiving written notice of termination to the other be at an end and 41
maongy pad by the purchaser to the vendor under this contract shall fortheith
be refunded in [ull and neither party shall have any further claim against the
ather or against the Agent in respect of any mateer arising under this contracr.”



Contracts by Companies

Again the same procedure that was followed in the Sales Agency Agreement may be
followed in the description of the parties and the execution clause in the contract.

Contracts by Infants

If the infant is selling then it can only be that an order appointing a Guardian has been
made by the Supreme Court, In such a case the contract would read:

A “Vendor” Matilda Smith of 26 Palmerston Rd Unley as Guardian of
‘Minnie Smith ( an infant ) pursuant to an order of the Supreme
Court dated ......... day of........ 1997 and pursuant to the Real
Property Act

The execution clause :
Minnie Smith by her guardian Matilda Smith acting by and
with authority to transfer under order of the Supreme Court
Registered No................
Signed: Matilda Smith in the
Presence Of:

An attested true copy of the Supreme Court order should be attached.
-’(—_—____’___EL

It is of-course axiomatic that if the purchaser is an infant the contract should be either
in the name of the adult parent and nominee i.e. “Adolfus Smith and/or Nominee” or in
the name of the adult and the infant “Adolfus Smith and Minnie Smith” although in the
later case claugé 8.6 of the contract would have to be deleted and initialled with a
further conditig_r_x_/

“The purchaser Minnie Smith declares that she is under disability in that she is
under 18 years of age but is under no other legal disability and further Adolfus
Smith declares that he is over 18 years and is under no legal disability.”

Robert Harding IIb (Hons)
Law Lecturer
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